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Tuesday 27 October 2015

 
The Committee will meet at 9.45 am in the James Clerk Maxwell Room (CR4).
 
1. Subordinate legislation: The  Committee  will  consider  the  following  negative

instruments—
 

National Health Service (Payments and Remission of Charges)
(Miscellaneous Amendments) (Scotland) Regulations 2015 (SSI 2015/333)
Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2)
Amendment Rules 2015 (SSI 2015/334)
 

2. Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill: 
The Committee will take evidence on the Bill at Stage 1 from—

 
John Lee, Head of Public Affairs, Scottish Grocers Federation;
 
Douglas Frood, Chairman, National Licensing Standards Officers Group;
 
Archie MacIver, Licensing Law Sub-Committee Convener, Law Society of
Scotland;
 
Councillor Cryle Shand, Chair of the Central Licensing Board,
Aberdeenshire Council;
 
Douglas Campbell, Renfrewshire Licensing Board, Assistant Managing
Solicitor (Licensing).
 

3. Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill (in
private): The Committee will consider the main themes arising from the oral
evidence heard earlier in the meeting. 

 
4. Transplantation (Authorisation of Removal of Organs etc.) (Scotland) Bill

(in private): The Committee will consider its approach to the scrutiny of the Bill
at Stage 1.
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Committee will consider a draft Stage 1 report.
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Health and Sport Committee 

28th Meeting, 2015 (Session 4), Tuesday, 27 October 2015 

Subordinate Legislation Briefing 

Overview of instrument 

1. There are two negative instruments for consideration at today’s meeting: 

 National Health Service (Payments and Remission of Charges) 
(Miscellaneous Amendments) (Scotland) Regulations 2015 (SSI 
2015/333) 

 Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2) 
Amendment Rules 2015 (SSI 2015/334) 

 

National Health Service (Payments and Remission of Charges) 
(Miscellaneous Amendments) (Scotland) Regulations 2015 (SSI 2015/333) 

Background 

2. The Regulations amend the National Health Service (Optical Charges 
and Payments) (Scotland) Regulations 1998 (“the 1998 Regulations”), the 
National Health Service (Travelling Expenses and Remission of Charges) 
(Scotland) (No. 2) Regulations 2003 (“the 2003 Regulations”) and the National 
Health Service (Optical Charges and Payments and General Ophthalmic 
Services) (Scotland) Amendment Regulations 2015. The Policy note from the 
instrument is attached at Annexe A. 

3. An electronic copy of the instrument is available at:  

http://www.legislation.gov.uk/ssi/2015/333/contents/made  

4. There has been no motion to annul this instrument.  

Delegated Powers and Law Reform Committee consideration  

5. The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 29 September 2015 and determined that it did not 
need to draw the attention of the Parliament to the instrument on any grounds 
within its remit. 

Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2) 
Amendment Rules 2015 (SSI 2015/334) 

6. These Rules amend rules 17A to 17C of the Mental Health Tribunal for 
Scotland (Practice and Procedure) (No. 2) Rules 2005 (“the principal Rules”). 
At present, Rules 17A to 17C of the principal Rules only extend to patients 
detained in a state hospital. These Rules amend the principal Rules to make 
provision in relation to patients detained in a qualifying hospital. The Policy 
note from the instrument is attached at Annexe B 

7. An electronic copy of the instrument is available at:  

http://www.legislation.gov.uk/ssi/2015/334/contents/made 

8. There has been no motion to annul this instrument. 

Delegated Powers and Law Reform Committee consideration 

http://www.legislation.gov.uk/ssi/2015/333/contents/made
http://www.legislation.gov.uk/ssi/2015/334/contents/made
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9. The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 29 September 2015 and determined that it did not 
need to draw the attention of the Parliament to the instrument on any grounds 
within its remit. 

 

Bryan McConachie 

Committee Assistant 
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ANNEXE A 

POLICY NOTE 

The National Health Service (Payments and Remission of Charges) 
(Miscellaneous Amendments) (Scotland) Regulations 2015 

SSI 2015/(333) 

The above Regulations were made in exercise of the powers conferred by 
sections 75A and 105(7) of, and paragraph 2A of Schedule 11 to, of the 
National Health Service (Scotland) Act 1978. The Regulations are subject to 
negative procedure.  

Policy Objectives  

The purpose of this instrument is to amend the National Health Service 
(Optical Charges and Payments) (Scotland) Regulations 1998 (“the 1998 
Regulations”) and the National Health Service (Travel Expenses and 
Remission of Charges) (Scotland) Regulations 2003 (“the TERC Regulations”) 
to include earnings thresholds to determine the eligibility of claimants in 
receipt of Universal Credit to receive “passported” entitlement to assistance 
with various costs associated with NHS health services. 

Background  

Currently both the 1998 Regulations and the TERC Regulations allow for 
anyone on Universal Credit to be entitled to help with the cost of glasses, 
dental costs and travel to hospital. As Universal Credit continues to be rolled 
out, the decision has been made to introduce earnings thresholds to 
determine entitlement to these passported benefits. 

A lower and higher earnings threshold are to be applied such that, broadly 
speaking, most people who currently qualify for these entitlements continue to 
do so, but at the same time the costs are broadly the same as at present. The 
lower and higher thresholds are for claimants without/with a dependent child 
or young person and/or disability respectively. 

Regulation Amendments 

Regulation 2 and 3 amend the 1998 Regulations and TERC Regulations to 
introduce the lower and higher earning thresholds for recipients of Universal 
Credit for entitlement to help with NHS health costs. 

In respect of the TERC regulations, previous amendments made in 2013 
included a provision for members of a couple who are not part of the Universal 
Credit claim. Changes to the Universal Credit Regulations have now removed 
the need for this provision. Regulation amendment (3(3c)) corrects this. 

Regulation 4 corrects an earlier drafting error in a separate set of regulations, 
the National Health Service (Optical Charges and Payments and General 
Ophthalmic Services) (Scotland) Amendment Regulations 2015. 

Regulations 5, 6 and 7 make saving provision to ensure that certain persons 
who will no longer be eligible for assistance, or entitled to remission of 
charges or payment of expenses, because of the insertion of the income 
thresholds described are able to receive all payments to which they are 
entitled, prior to the change in eligibility. In respect of the 1998 Regulations, 
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regulation 5 allows for anyone who was issued with an optical voucher prior to 
1st November 2015 to be entitled to use the voucher if it has not been 
accepted before this date. Regulation 6 of these Regulations will allow claims 
to be made for costs incurred prior to 1 November 2015, in relation to the 
purchase, repair or replacement of glasses, to be made within timescales 
specified in the 1998 Regulations.  

In respect of the 2003 Regulations, regulation 7 will allow claims for remission 
of charges paid, or payment of expenses incurred, prior to 1 November 2015, 
to be made after this date within time limits specified in the 2003 Regulations.  

Threshold Levels 

The following threshold levels have been agreed in Scotland:  

 a lower earnings threshold should be set at c. £435 per month for those 
getting Universal Credit with no child or work related activity element;  

 a second higher earnings threshold to apply to those with a child or 
work related activity element should be set at c. £935 per month 

Consultation  

There has been no consultation carried out in Scotland. The Social Security 
Advisory Committee in England carried out a public consultation as part of a 
review on the impact of Universal Credit on passported benefits.  

Equality Impact Assessments 

An Equality Impact Assessment (EQIA) has not been undertaken at this time. 
Amendments are being made to ensure people in specific circumstances in 
receipt of Universal Credit may be provided with exemption from NHS health 
costs, following the increased roll out of Universal Credit.  

Based on provisional modelling work from Department of Work and Pensions 
(DWP) the introduction of the thresholds could see an additional 40,000 
people gain entitlement at the lower threshold level, while 10,000 people 
would lose entitlement at the higher threshold level (30,000 gainers and 
40,000 losers). We continue to work with DWP and will review the impact of 
the threshold levels in 6 months.  

The NHS Low Income Scheme remains available to help people with health 
costs if they do not qualify for exemption on other grounds. 

Financial Effects  

The purpose of the thresholds is to ensure as far as possible that the shift 
from passported benefits to Universal Credit is accomplished on a cost neutral 
basis.  

The provisional modelling work from DWP also shows that in the absence of 
thresholds, Scotland would face a substantial and unaffordable cost pressure 
(i.e large numbers of people would qualify for Help with Health Costs that do 
not currently qualify). However, roll-out appears to be somewhat slower in 
Scotland than England, which may mitigate the impact in the short-term. 

The impact of roll out of Universal Credit will remain under review.  

Scottish Government 
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Population Health Improvement Directorate 
September 2015 



HS/S4/15/25/1 

 6  

 

ANNEXE B 

POLICY NOTE 

The Mental Health Tribunal For Scotland (Practice And Procedure) (No. 2) 
Amendment Rules 2015 

SSI 2015/334 

1. The above instrument was made in exercise of the powers conferred by 
sections 21(4) and 326 of, and paragraph 10 of schedule 2 to, the 
Mental Health (Care and Treatment) (Scotland) Act 2003. The 
instrument is subject to negative procedure. 

Legal Background 

2. The Mental Health (Care and Treatment) (Scotland) Act 2003 (“the 2003 
Act”) introduced a right for patients in The State Hospital to apply to the 
Mental Health Tribunal for Scotland for an order declaring that the 
patient is being detained in conditions of excessive security and specify 
a period where the relevant Health Board identifies a hospital in which 
the patient could be detained in appropriate conditions. It also introduced 
a similar scheme for “qualifying patients” detained in hospitals other than 
the State Hospital, with such “qualifying patients” to be defined in 
regulations. 

3. Following amendments in the Mental Health (Scotland) Act 2015 (“the 
2015 Act”), section 268 of the 2003 Act allows a patient to challenge the 
conditions in which he or she is being detained in a qualifying hospital, 
by means of an application to the Mental Health Tribunal for Scotland 
(“the Tribunal”) for an order declaring that the patient is being held in 
conditions of security which are excessive in the patient’s case, and 
specifying a period during which the Health Board shall identify an 
alternative hospital in which the patient could be detained in appropriate 
conditions.  

4. Sections 269 to 271 of the 2003 Act, once amended by the 2015 Act, will 
make associated provision. Section 269 provide for further Tribunal 
proceedings which may follow upon its finding that a patient is being 
detained in conditions of excessive security. Section 271 allows the 
Tribunal to recall an earlier decision that a patient is being detained in 
conditions of excessive security.  

5. Section 271A, to be inserted into the 2003 Act by virtue of section 16(5) 
of the 2015 Act, allows for regulations to set out the test for the purposes 
of the Tribunal’s consideration of whether the patient is being held in 
conditions of excessive security. It also allows for regulations to set out 
the definition of “qualifying hospital”. 

6. Draft Mental Health (Detention in Conditions of Excessive Security) 
(Scotland) Regulations 2015 laid in Parliament on 31 August 2015 set 
out the test for the purposes of the Tribunal’s consideration of whether 
the patient is being held in conditions of excessive security and defines a 
“qualifying hospital”. These Regulations are to come into force on 16 
November 2015.  
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7. The Mental Health Tribunal for Scotland (Practice and Procedure) (No. 
2) Amendment Rules are similarly proposed to come into force on 16 
November 2015. This will coincide with the proposed commencement 
date of section 14 of the 2015 Act, which inserts the requirement for a 
medical report prepared by an approved medical practitioner in relation 
to certain applications into the 2003 Act. 

Policy Objectives  

8. These Rules are consequential to Draft Mental Health (Detention in 
Conditions of Excessive Security) (Scotland) Regulations 2015.  

9. These Rules amend rules 17A to 17C of the Mental Health Tribunal for 
Scotland (Practice and Procedure) (No. 2) Rules 2005 (S.S.I. 2005/519) 
(“the principal Rules”). At present, Rules 17A to 17C of the principal 
Rules only extend to patients detained in a state hospital. These Rules 
amend the principal Rules in order to make provision in relation to 
patents detained in ”qualifying hospitals”. 

10. Rule 2(2) amends rule 2 (interpretation) of the principal Rules in order to 
make provision as to who is a party in such proceedings. Rule 2(3) and 
(4) amends rule 17A to make provision in relation to an order under 
section 268(2) of the Mental Health (Care and Treatment) (Scotland) Act 
2003 (detention in conditions of excessive security: hospitals other than 
state hospitals).  

11. Rule 2(5) inserts a new rule 17AA, which prescribes that any application 
against detention in conditions of excessive security under section 264 
or 268 of the 2003 Act must be accompanied by a report prepared by an 
approved medical practitioner. This new rule reflects the inclusion of a 
new subsection (7A) into both sections 264 and 268 of the 2003 Act by 
virtue of section 14 of the 2015 Act once commenced. In addition to 
providing the information to be required under section 264(7A) and 
268(7A) of the 2003 Act, the report must state the name of the approved 
medical practitioner who prepared it, the section of the 2003 Act in 
accordance with which the hearing is to be held, and in which list 
complied and maintained under section 22(1) of the 2003 Act (approved 
medical practitioners) the practitioner is included.  

12. Rule 2(6) substitutes a new rule 17B. This extends the application of rule 
17B to include hearings held in relation to a “qualifying hospital” held in 
accordance with section 269(2) of the 2003 Act (orders under section 
268: further provision). 

13. Rules 2(8) and (9) amends rule 17C to extend that rule so that it applies 
in relation to an application under section 271(2) of the 2003 Act for 
recall of an order made under section 268(2) or 269(3) of the 2003 Act.  

14. Rule 3 is a saving provision relating to on-going applications by patients 
in the State hospitals so that the amendments proposed by these Rules, 
and the repeal of section 266 of the 2003 Act, do not apply to any 
relevant proceedings in connection with an application made under 
section 264(2) of the Act. For the purpose of the saving provision, 
relevant proceedings under the 2003 Act includes a hearing held in 
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accordance with section 266(2) and an application to the Tribunal under 
section 267(2) for recall of an order made under section 266(2). 

Consultation 

15. The most recent set of amendments to the principal Rules were the 
Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2) 
Amendment Rules 2012 (S.S.I. 2012/132). Those Rules were made 
following a consultation with the Administrative Justice and Tribunals 
Council and its Scottish Committee in accordance with section 44(2) of, 
and paragraph 24(1) of Schedule 7 to, the Tribunals, Courts and 
Enforcement Act 2007. The Administrative Justice and Tribunals Council 
was abolished by the Public Bodies (Abolition of Administrative Justice 
and Tribunals Council) Order 2013 (S.I. 2013/2042) (“the 2013 Order”). 
Paragraphs 33 and 36 of Schedule 1 to the 2013 Order repealed the 
duty of the Scottish Ministers to consult with the Administrative Justice 
and Tribunals Council and its Scottish Committee prior to making any 
amendments to the principal Rules. 

16. No replacement statutory consultation requirement was enacted 
following the repeal of section 44(2) of, and paragraph 24(1) of Schedule 
7 to, the Tribunals, Courts and Enforcement Act 2007. Nonetheless, 
these Rules have been developed following discussions with the Legal 
Secretary to the Mental Health Tribunal for Scotland, These Rules reflect 
those discussions. 

Impact Assessments 

17. The summary of the equality impact assessment for the Mental Health 
Bill, which included provisions related to excessive security was 
published on the 24 June 2015. The equality impact assessment for 
these regulations rely on the assessment for the Bill. This assessment 
found that as service users with a longer term mental disorder are 
included within the protected characteristic of disability under the 2010 
Equality Act it is therefore likely that any effects that the Bill provisions, 
including changes to excessive security, have on service users will 
particularly impact the protected characteristic of disability. The 
assessment found that, with certain exceptions, none of the provisions in 
the Bill (including those related to excessive security) specifically relate 
to the other protected characteristics. For characteristics relating to 
gender, age and race, there is some evidence that certain groups are 
represented in relation to certain aspect of mental health legislation 
disproportionately to their representation in the population as a whole. 
No statistics were found on this in relation to religion or belief, sexual 
orientation or gender identity. 

Financial Effects  

18. These Rules are not expected to lead to costs or savings for business, 
third or public sector organisations, regulators or consumers. These 
Rules reflect the provisions relating to appeals against conditions of 
excessive security by patients in “qualifying hospitals” in accordance with 
sections 268 to 271 of the 2003 Act as proposed by the draft Mental 
Health (Detention in Conditions of Excessive Security) (Scotland) 
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Regulations 2015. A BRIA has been produced for the regulations that 
have already been laid in Parliament which include estimates of costs for 
public sector organisations. As a result a Business and Regulatory 
Impact Assessment (BRIA) is not required for these Regulations. 

Scottish Government 
Directorate for Population Health Improvement 
14 September 2015 
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Scottish Grocers’ Federation 
The Association of Convenience Stores 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 

The Scottish Grocers’ Federation (SGF) and ACS (the Association of 
Convenience Stores) represents the interests of the convenience store 
industry in Scotland. Local convenience stores provide vital jobs and services 
to Scotland’s communities. There are currently 5,545 convenience stores in 
Scotland, which provide over 42,000 jobs and have a total sales value of 
approximately £4billion per annum1. 

We welcome the opportunity to respond to the call for evidence and trust the 
Committee will find our submission helpful.  

Do you support the Bill as a whole? 

This Bill, if passed, would become the sixth primary piece of legislation to 
impact on licensing law in Scotland since 2009. It has now become extremely 
difficult for retailers (and indeed, all stakeholder groups, including the 
judiciary) to understand and comply with the complexity of licensing 
legislation. 

It should also be recognised that since 2009 there have been more than 35 
secondary statutory instruments enacted, 32 or so local Licensing Board 
policies put into effect and ongoing case law. All of which add to the day-to-
day challenges retailers face when dealing with their responsibilities as 
licence holders. 

We do not support the majority of the proposals included in the Bill and 
believe further changes to the licensing system will only add to the complexity 
of the existing system. Many of its proposals are either unworkable or come 
very close to simply duplicating existing legislation. 

We urge the Health and Sport Committee to consider the implications that this 
Bill will have on small retailers, including their ability to invest and grow their 
businesses. We estimate that convenience retailers have invested £177 
million2 across the UK in the last three months, but regulation and restriction 
on sales can curb growth and deny communities other essential services.  

Do you support particular provisions in the Bill? 

We support the provision included in Chapter 1, Section 3 ‘Age Discrimination: 
off-sales’, which aims to prohibit the ability that Boards currently have to 
increase the sale of alcohol in the off-trade from 18 to 21 years of age. The 
provision removes a potential form of age discrimination and will avoid 
creating inconsistencies for individual premises within a Licensing Board area. 

                                                 
1
 ACS Local Shop Report 2014 

2
 ACS Investment Tracker May 2015 
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Retailers have been heavily engaged with a number of age verification 
schemes, including ‘Challenge 25’. The policy ensures that anyone that looks 
under 25 is challenged for proof of age. It is made up of several components 
including training, display of signage, staff support, record keeping, guidance 
and clarity on acceptable forms of ID.  

‘Challenge 25’ was originally a retailer led voluntary initiative used to prevent 
underage sales to young people. The ‘Challenge 25’ scheme is now a 
mandatory part of the Scottish alcohol system and has been highly effective in 
reducing underage sales. It is a prime example of how retailers have led the 
way in preventing alcohol harm.  

The number of prosecutions for purchasing alcohol for consumption by 
persons under 18 fell from 156 in 2009/10 to 64 in 2011/12 (Answer to written 
question in the Scottish Parliament S4W-13828). 

Do you have concerns about particular provisions in the Bill? 

We have concerns regarding four of the main provisions of the Bill which are 
listed below. 

1. Minimum price of packages containing more than one alcoholic 
product.  

We accept that this is an attempt to close a notable loophole in the mandatory 
conditions introduced under the Alcohol etc (Scotland) Act 2010 to ban 
discounted multipack deals. SGF and other industry stakeholders did highlight 
this loophole to Scottish Government in 2010. 

However, there may be an unintended consequence with this proposal, as 
retailers (particularly larger retailers) will only offer the larger multipacks of 10 
or 12 for sale to customers. It is most likely that an unintended consequence 
of the 2010 Act was to tacitly encourage customers to ‘uptrade’. It is no longer 
viable for retailers to offer single units of an alcoholic product for sale, as 
such, customers are generally being offered multipacks for most alcohol 
products and this trend may continue if this proposal is to be taken forward.  

Additionally, given the pressures local authority licensing services are under 
(for example, in March 2014 Glasgow had only 4 full time equivalent Licensing 
Standards Officers to oversee 1,790 licensed premises3) the new regulations 
could not be enforced in an effective way.  

2. Alcoholic drinks containing caffeine.  

We do not believe that the alcohol licensing system is the right mechanism to 
tackle caffeine drinks and any associated implications. The Scottish 
Government should consider alternative measures to approach this issue 
instead of applying further mandatory conditions on licensees.  

                                                 
3
 Scottish Liquor Licensing Statistics 2013-2014 
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We would like to highlight that ready mixed caffeinated drinks only account for 
a tiny proportion of Scottish alcohol off-trade sales. Therefore, this proposal is 
likely to have limited impact on Scotland’s relationship with alcohol and the 
Committee should consider whether powers for another mandatory condition 
are proportionate.  

There is not a robust body of independent evidence from the UK regarding 
any harmful effects of combining alcohol and caffeine. Specifically in relation 
to the Bill, insufficient evidence has been presented to justify this provision in 
either the accompanying explanatory notes or in the policy memorandum. 
Overall, caffeine has not been shown to have an effect on a person’s self-
assessment of their level of alcohol intoxication and we would urge the 
Committee not to support this provision.  

It has been suggested that mixing alcohol with energy drinks or other 
caffeinated beverages may alter the awareness of (or ‘mask’) intoxication. The 
proposed reduction in subjective intoxication may have serious consequences 
by increasing the likelihood of engaging in potentially dangerous activities 
while intoxicated. However, a study by Benson et al (2014)4 found that even 
high caffeine doses do not produce this masking effect.  

As part of this study, a literature review was conducted to collect all studies 
measuring subjective intoxication after the administration of alcohol with 
energy drinks (or with other caffeinated alcoholic drinks) compared with 
alcohol alone. The studies were critically reviewed and, where possible, 
included in a meta-analysis in order to determine whether masking exists after 
mixing alcohol with caffeinated beverages.  

Sixteen articles were identified of which nine could be used for the meta-
analysis. When including the higher caffeine dose studies, the meta-analysis 
revealed no significant masking effect. Similarly, when including the lower 
caffeine dose studies, no significant masking effect was found. Despite the 
large range of caffeine doses (2.0–5.5 mg/kg resulting in absolute levels of 
46–383 mg) and alcohol levels 0.29–1.068 g/kg (resulting in blood alcohol 
concentration (BAC) from 0.032 to 0.12%) investigated, caffeine had no effect 
on the judgement of subjective intoxication. 

Following a request from the European Commission, the European Food 
Safety Authority Panel (EFSA) on Dietetic Products, Nutrition and Allergies 
was asked to deliver a scientific opinion on the safety of caffeine, providing 
advice on caffeine intakes, from all dietary sources including alcohol. The 
EFSA delivered its opinion in May 20155 and concluded: 

 “Alcohol consumption at doses up to about 0.65 g/kg bw, leading to a blood 
alcohol concentration of about 0.08 %, would not affect the safety of single 
doses of caffeine up to 200 mg from any dietary source, including “energy 

                                                 
4
 Benson, Sarah; Verster, Joris C.; Alford, Chris; Scholey, Andrew (2014). "Effects of mixing 

alcohol with caffeinated beverages on subjective intoxication: A systematic review and meta-
analysis". Neuroscience & Biobehavioural Reviews 47: 16–21 
5
 European Food Safety Authority: Scientific Opinion on the Safety of Caffeine, 27

th
 May 2015 
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drinks”. Up to these levels of intake, caffeine is unlikely to mask the subjective 
perception of alcohol intoxication”. (p.49)  

The two research studies cited above are offered to the Committee to show 
that there is not a consensus on any putative harmful effects of a combination 
of alcohol and caffeine.  

Without a robust evidence base, it would be unjustifiable to enforce a ban on a 
small group of alcoholic products which account for approximately 1% of the 
total volume of alcohol sales in Scotland.  

3. Container Marking: off sales.  

In our view, container marking has limited value in ensuring the responsible 
sale of alcohol or reducing alcohol-related harm. In all likelihood, a marked 
container will have been sold legally to an adult. If it is then consumed by a 
young person, it will have been passed to them by an ‘agent’ as part of a 
proxy purchase or by an older family member. Proxy purchasing is extremely 
difficult for retailers to identify and deal with.  

Proxy purchasing remains the most prevalent source for young people to 
obtain alcohol, with 66% of 13-year-olds and 80% of 15-year-olds in Scotland 
obtaining alcohol from friends or relatives6. Proxy purchasing is a complex 
problem and can only be addressed by multi-agency partnership approaches 
at local level. Container marking provides no evidence of wrongdoing and 
should not be used by the police or Licensing Boards to target individual 
retailers.  

This is most evident in the pilot of a container marking scheme by the Dundee 
Licensing Board. Following evidence presented by the Duncan Project 
Coordinator in support of the scheme, the Board asked the clerk to launch a 
consultation on the inclusion of a supplementary statement to the Board's 
Statement of Licensing Policy regarding container marking7. Yet, the Duncan 
Project Coordinator states in his own report in support of the scheme that: 

“The main finding with this mini-pilot, which is no surprise, is that off licences 
do take strict measures in tackling the sale of alcohol to youths. The most 
serious problem is agents buying on behalf of the youths, although through 
the bottle marking scheme it is hoped that staff would be more aware of this 
issue and that it would therefore be tackled and reduced.8”  

However, the report states: 

“That this scheme will not all together stop agents buying alcohol unless a 
positive ID is found and thereafter an agent cautioned and charged.”  

                                                 
6
 Scottish Schools Adolescent Lifestyle and Substance Use Survey (SALSUS) 2013 

7
 Dundee Licensing Board Minutes 21

st
 April 2011 

8
 Bottle Marking Scheme Report to the Dundee Licensing Board by Duncan Project 

Coordinator  

http://www.dundeecity.gov.uk/minutes/fulltext?meeting_ref=4612
http://www.dundeecity.gov.uk/reports/reports/216-2011.pdf
http://www.dundeecity.gov.uk/reports/reports/216-2011.pdf
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There are a number of flaws with this proposal in practice. For example, the 
proposal neglects to consider that if a person underage is found drinking a 
marked container, it does not necessarily mean that that retailer has made an 
underage sale. Ultimately, the proposal fails to address that the most 
prevalent way of a person underage accessing alcohol is by proxy purchase 
or from home. For example, if a parent or friend had purchased the product 
legally from a retailer participating in the scheme and the person underage 
had taken it from their home to drink in public (34% of 13 year olds and 25% 
of 15 year olds in Scotland obtain alcohol from home with or without 
permission9), that premise would be traced despite that fact they had made a 
legitimate sale.  

We would also like to point out to the Committee that alcohol products are 
given a unique barcode by manufacturers. This barcode cannot be altered by 
retailers and therefore cannot be used for container marking purposes. As 
such, all containers used for this purpose would have to be individually 
marked in store, with a sticker or pen whose marks only show up under UV 
light. It is simply not practical to mark every alcohol product in this way. 

Action on Underage Sales 

The Committee should consider the proactive work that has already been 
undertaken by the retail sector, including the originally retailer-led initiative, 
‘Challenge 25’, which has been extremely effective at addressing the 
underage sale of alcohol. As a result, proxy (or agent) purchases are now the 
most common way for young people to obtain alcohol, which was recognised 
by the Chief Constable of Police Scotland in his 2014 report to all of 
Scotland’s Licensing Boards.  

The Scottish Grocers’ Federation is a key partner in the East Edinburgh 
Community Alcohol Partnership. The Partnership is led by Police Scotland 
and in its development stage, a decision was taken not to include container 
marking as part of the Partnership’s approach. Instead, it has proved more 
effective to develop good working relationships between the police and 
retailers, to focus on appropriate training and to work with other agencies 
including education, youth work and community safety.  

4. Restrictions on alcohol advertising within licensed premises  

This proposal seeks to create a new ban on alcohol advertising within 
licensed premises. It is our view that this proposal essentially duplicates the 
mandatory condition introduced at Schedule 3 Paragraph 13 (1B) of the 2005 
Act, which prohibits “drinks’ promotions” from taking place anywhere other 
than the designated alcohol display areas (as outlined in the premises 
operating plan). It is difficult to discern the distinction between ‘advertising’ 
and ‘promotion’, therefore this duplication (or overlap) may simply add to 
confusion for retailers, Licensing Standards Officers and the public, whilst 
adding further to the complexity of regulations in this area. 

                                                 
9
 Scottish Schools Adolescent Lifestyle and Substance Use Survey (SALSUS) 2013 



Scottish Grocers’ Federation  HS/S4/15/28/4 

6 

The proposals for restrictions on alcohol advertising within licensed premises 
fail to consider that alcohol advertising within a licensed premise is very 
complex. Not only do retailers already have to restrict their alcohol promotions 
to designated alcohol display areas, but the proposed regulations in this Bill 
would make it an offence to knowingly permit the display of alcohol 
advertisements in windows and in aisles that do not contain alcoholic 
products.  

Of the 5,545 convenience stores in Scotland, 90% (4,991 of which are symbol 
& independent stores) are under 1,999 sq. ft, and 54% (2,994 of which are 
symbol & independent stores) are under 999 sq. ft10. Convenience retailers 
already have very limited space in their stores to promote, place, and 
advertise the products that they sell.  

The proposed regulations do not take into consideration that retailers take 
advantage of all available space, which in some cases means that a retailer 
may stock alcohol in a restricted space, for example, next to a window, which 
they specifically place there because of the limited shelf/storage space in their 
store.  

There are already significant restrictions in place that were introduced by the 
Licensing (Scotland) Act 2005, as highlighted above. We believe that further 
restrictions on alcohol advertising will only add further complexity to the 
regulations and cause confusion for retailers.  

How will the particular provisions in the Bill fit with your work, or the 
work of your organisation? 

Alcohol is an important sales category for retailers, on average representing 
12.8% of convenience store sales, with 87% of convenience stores holding 
alcohol licences11. Our members are committed to selling alcohol products 
responsibly and in compliance with the law. However, as mentioned above, 
the law is becoming ever more complex, hard to interpret and difficult to 
enforce effectively. There is an urgent need for a ‘consolidated Act’ which will 
bring together the disparate pieces of alcohol legislation in Scotland, which 
would provide much needed clarity for retailers. 

The Committee should also consider that the industry has taken proactive 
action to prevent young people from accessing alcohol. The off-trade has led 
the way in the introduction of age verification schemes, such as ‘Challenge 
25’, and partnership schemes such as Community Alcohol Partnerships. This 
has helped to significantly reduce the number of young people consuming 
alcohol; the Health and Social Care Information Centre identifies the number 
of 11-15 year olds that reported drinking alcohol in the past week has fallen 
from 25% in 2003 and 12% in 2011 to 9% in 201312. 

                                                 
10

 ACS Local Shop Report Scotland 
11

 ACS Local Shop Report 2014 
12

 HSCIC Smoking, drinking and drug use among young people in England in 2013 

http://www.hscic.gov.uk/catalogue/PUB14579/smok-drin-drug-youn-peop-eng-2013-rep.pdf
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Will the Bill have financial or resource implications for you or your 
organisation?  

Do you have any other comments or suggestions relevant to the Bill? 

77% of shops in the convenience sector are owned and operated by small 
business owners or ‘independents’. It is a highly entrepreneurial sector, one in 
five has established their business within the last five years, and more than 
57% work over 50 hours per week13. These statistics demonstrate the 
importance of cutting red tape for the owners and operators of these 
businesses and to ensure the continued growth of this sector. Entrepreneurs 
are significantly hampered by complex administrative burdens, including 
licensing applications and consequential licensing conditions. 

In the last quarter alone, the convenience store sector invested 
£176,786,92414 into the growth of their business. This figure demonstrates the 
importance of encouraging growth in the sector. We urge the Committee to 
consider the implications of posing further licensing conditions and regulations 
on the growth and investment of the convenience sector, retailers are less 
likely to open a store in area which restricts their alcohol licence, whether it be 
by trading hours, product selection or product placement, which restricts their 
ability to grow. In Scotland, vacancy rates remain high at 13.7%15, and 
therefore we urge the Committee to reconsider the impact further regulations 
on alcohol licensing would have on high street investment. 

Scottish Grocers’ Federation  
The Association of Convenience Stores

                                                 
13

 ACS Local Shop Report 2014 
14

 ACS Investment Tracker May 2015 
15

 Local Data Company and University of Stirling December 2014 

http://www.retail-week.com/property/vacancy-rate-on-scotlands-high-streets-falls-to-137/5066870.article


National Licensing Standards Officers Group HS/S4/15/28/4 

8 

National Licensing Standards Officers Group 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 

1. Do you support the Bill as a whole? 

No. 

2. Do you support particular provisions in the Bill? 

Yes, the National LSO group supports the introduction of the minimum 
price of packages containing more than one product. This appears to 
address the current situation of large supermarket chains removing the 
single item from sale, or increasing the size of a single item to 
circumvent current legislation. The effect of this is to force the purchase 
of larger amounts of alcohol than originally intended.  

Questions 3 and 4 have been addressed below  

(1)Minimum price for packages containing more than one alcohol 
product 

No concerns around this provision, however as the wording of the changes is 
extremely complex, we would wish to see guidance explain, in a more 
comprehensible manner, the linear price structure.  

This will simply be used in conjunction with the current mandatory conditions 
contained in Schedules 3 and 4.  

(2) Alcohol drinks containing caffeine 

This does not appear to strike at the heart of the problem, which is 
overconsumption of alcohol and not necessarily the make-up of any one given 
product. Producers of such drinks affected by this would simply find a work 
around as to the caffeine content and simply put, non-alcoholic drinks with 
high caffeine content would be sold as mixers to circumvent this. 

This would be an over burdensome layer of enforcement that would require 
the serving of Section 14 notices. Licensing Standards Officers would have to 
examine each individual product on a shelf to identify whether the product had 
a caffeine level above that set in the legislation.  

(6) Ban on Alcohol advertising near schools 

The National LSO group feels that this is an impractical proposal. The 
provision takes no cognisance of existing premises. Should a crèche move 
within the 200 metres of an existing licensed premises does this require the 
premises to cease a practice it had been previously allowed to do? 

The National LSO group feels that the proposal would be unwieldy and 
difficult to keep up to date with all relevant businesses that may move to within 
a 200 metre radius of current licensed premises. 
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(8) Advertising within licensed premises  

The National LSO group would respond as follows; We believe there to 
already be provision within the legislation, as it stands, to deal with premises 
advertising out with their approved area for display of alcohol. 

Due to the fact we believe this to be already taken care of under the current 
legislation, the National LSO group feels that this would be at odds with the 
way our members currently carry out their duties. Potentially issuing fixed 
penalty notices while advising that a practice be ceased, does not appear to 
be a sensible approach. 

(9) Advertising at sport and cultural events 

The National LSO group sees some merit in the thinking behind this provision. 
However the way that it is worded as proposed does not read clearly. The 
current proposal could see the two scenarios below: 

1: Pop group with members all over the age of eighteen, but the audience at 
said concert consisting of predominantly children and young persons, ok to 
have alcohol advertising. 

2: Under eighteen football tournament with a thirty thousand strong crowd 
which is predominantly adult, cannot advertise alcohol due to the 22 
individuals participating in the match. 

There is also the further definition required as to what constitutes a “cultural 
event” 

Schedule introduced by section 12, Power to give fixed penalty notices 

If it is the intention of the minister that the “authorised officers” best placed to 
carry out fixed penalty fines are Licensing Standards Officers, the National 
Licensing Standards Officers Group is strongly against this proposal. 
Recognised as being one of the real successes of the Licensing (Scotland) 
Act 2005, our members have built excellent working relationships with the 
licensed trade on the bedrock of “advice and guidance”. This relationship 
would be broken with the expectation that LSO’s would be issuing on the spot 
fixed penalty fines for breaches that would normally have been dealt with by a 
different course of action.  

In the current financial climate for local authorities, we would not wish to see 
target driven enforcement of a financial level being implemented.  

If it is the intention of the minister that the “authorised officer” be another 
officer of the council, then we could possibly end up in the position where an 
LSO is giving a licence holder advice on the particular offence being 
committed, while another officer may be issuing a fine at the same time.  

The National LSO group would like to state that the current position of 
offences under the Act being dealt with by Police Scotland, and the power to 
serve notice or review a premises licence for LSO’s is sufficient.  

National Licensing Standards Officers Group
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Law Society of Scotland 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 

Introduction 

The role of the Law Society of Scotland (the Society) is to lead and support a 
successful and respected Scottish legal profession.  Not only do we act in the 
interests of our solicitor members, but we also have a clear responsibility to 
work in the public interest.  That is why we actively engage and seek to assist 
in the legislative and public policy decision making processes. 

The Law Society of Scotland’s Licensing Law and Consumer Law Sub-
Committees have considered the Scottish Parliament’s Health and Sport 
Committee’s call for evidence upon the general principles of the Alcohol 
(Licensing, Public Health and Criminal Justice) (Scotland) Bill introduced into 
the Scottish Parliament on 1 April 2015 by Doctor Richard Simpson MSP and 
have the following general comments. 

General Comments 

We note that this is another set of proposed amendments to alcohol licensing 
and again stress the difficulties that licensing board clerks and licensing 
practitioners are encountering in the many and varied changes to the 
Licensing (Scotland) Act 2005 since its enactment. 

This brings into question the requirement for a consolidating Act. 

The Licensing (Scotland) Act 2005 is at present overly complex with a 
significant amount of amendments and many issues of interpretation to such 
an extent that the original ethos and guiding principles of the 2005 Act have, 
in the opinion of the Society, largely been lost. 

We believe that, in this regard, a consolidating Act would be useful as it would 
afford an opportunity to scrutinise the effectiveness of various aspects of 
alcohol licensing and avoid new proposals simply being added onto the Act 
without proper evidence as to their requirement.   

In such a consolidation, perhaps further consideration should be given to the 
more practical and pressing matters of transfers, surrenders and site only 
applications which we most recently raised in our response to the Air 
Weapons and Licensing (Scotland) Bill. 

With reference to the questions contained in the call for evidence, we should 
like to respond as follows. 

Question 1: Do you support the Bill as a whole  

We responded to the consultation paper issued by both Doctor Richard 
Simpson MSP and Graeme Pearson MSP entitled “Shifting the Culture- A 
Proposal for a Bill to bring forward measures to help change culture in relation 
to alcohol in Scotland” in May 2012. 
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At that time, we referred to our response to the Scottish Government’s 
consultation paper entitled “Changing Scotland’s Relationship with Alcohol: A 
Discussion Paper on our Strategic Approach” in September 2008. We also 
stated that we welcomed any initiative brought forward in order to improve the 
nation’s health and to encourage both the sensible retailing and consumption 
of alcohol. 

We remain of this view. 

We support the policy intent of the bill to promote public health and reduce 
alcohol related offending, but question whether the provisions contained in the 
bill will achieve this policy intent.   

Question 2: Do you support particular provision in the Bill 

We refer to our response at question 1 above. 

Question 3: Do you have concerns about particular provisions in the 
Bill? 

Yes, for the following reasons:- 

Section 1: Minimum price of packages containing more than one 
alcoholic product. 

We consider that this appears to be very narrow in its scope. This section 
proposes to add a restriction on the discounted sale of larger packages of 
alcohol where a smaller package of the same alcoholic product is also on sale 
and in the same proportions. It does not apply where there are non-alcoholic 
items in the package.  

Accordingly, the provision is limited in its effect and can be easily 
circumvented. 

It will also mean that there would be a patchwork of provisions on packages 
either containing more than one alcoholic product or a combination of 
alcoholic and non-alcoholic products.  

Also, as this provision would only apply where a comparable smaller package 
is for sale on the premises, then it may have the adverse effect of 
encouraging a person to buy a larger measure of alcohol than the person had 
otherwise intended to buy. 

Section 2: Alcoholic drinks containing caffeine.  

This provision inserts a new paragraph 8A into Schedule 3 of the Licensing 
(Scotland) Act 2005 where ready mixed alcoholic drinks containing caffeine at 
a level greater as such amount as may be prescribed must not be sold on the 
premises.  
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There is no information as to what the level of caffeine should be as this would 
only be determined in terms of Section 2 (5) of the bill by Scottish Ministers no 
later than 12 months after the date on which the bill receives Royal Assent. 

This would no doubt be of concern to the manufacturers of alcoholic drinks 
containing caffeine whose products must not be sold as a mandatory 
condition either of a premises licence or of an occasional licence. 

We therefore question why such an important provision should be subject to 
secondary legislation. 

We also refer to Directive 98/34/EC(Technical Standards and Regulations 
Directive), which aims to prevent new technical barriers to be created and 
note that the European Commission should be made aware of this provision. 

Furthermore, with particular reference to section 2 (4) of the Bill whereby the 
combined contents of the containers are to be treated as if supplied in a single 
sealed container, this brings into focus the issue of e.g. vodka and  red bull 
being sold in isolation and thereafter consumed together.    

Section 3: Age discrimination: Off-sales  

This proposal would prevent Boards having an ability to impose a condition on 
an off-sales licence to the effect that sales should be restricted to persons of 
“a higher age” than 21. 

We question whether this is in practice an issue. 

We note that, at present, Boards can vary conditions of premises licences to 
the effect that they can prevent those aged 18-20 from purchasing alcohol for 
consumption off the premises. 

We also note that such an age related condition imposed upon an individual 
premises or occasional licence has usually been imposed as a result of there 
having been a number of  “under age sales involved”. 

We question whether such a measure would meet the Licensing Boards’ 
obligations in terms of the Equality Act 2010. 

Section 4: Container marking: off-sales     

We believe that this provision has the potential to confuse the respective roles 
of Licensing Boards and the police given that, at section 27B (5) of the 2005 
Act as inserted by section 4 of the bill, the variation of conditions by which a 
premises licence in respect of off-sales premises in its area would be subject 
to a container marking condition can only be made on a written request from 
the chief constable. 

Moreover, we note at Section 27 (C) that if the Board doesn’t comply with the 
chief constable’s request, it must give written reasons to the chief constable. 
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While normally it is good practice for Licensing Boards to be accountable for 
their decisions, we consider it to be highly inappropriate for the police to be in 
a position to hold Licensing Boards to account in this manner. 

We highlight that, from a practical point of view, even if alcohol can be traced 
back to a particular shop, it does not indicate how the alcohol fell into the 
hands of those who were causing a nuisance or were under age or whatever 
the case may be. 

It should be noted that in many cases the alcohol may well have been 
acquired legally from the shop and has come into the possession of under 
18’s sometime thereafter. 

We therefore question whether this proposal could ever operate satisfactorily 
in practice. 

Also, we note that the provision would allow the Board to vary conditions but 
does not specify how this would be done. 

Accordingly, each Board would require to devise a procedure as to how to 
impose a container marking condition. 

We note that there appears not to be any restriction on delegating this 
decision. 

We also note that there is no mention of whether a premises licence holder is 
to be notified before the premises licence is varied in this way. 

Since the premises licence is to be varied, the premises licence holder should 
therefore be given an opportunity to make comment before such a decision is 
taken. 

It appears to us that the premises licence holder will have to carry out the 
container marking condition on the instructions of the police. 

We also note that, should a premises licence review result, then there would 
have to be evidence of culpability on the part of the licence holder for grounds 
of review to be established and action taken. 

Section 5: Applications for, or to vary, premises licence: consultation 
and publicity    

We believe that there is at present no direct correlation between the lack of a 
Community Council in a Licensing Board’s area and notification of neighbours.  

We also believe that this provision would be unduly burdensome for Licensing 
Boards in terms of resources and costs. 

An obligation to intimate applications to all premises within 50 metres of the 
applicant, in some towns and city centres could easily reach into the 
thousands given density of population. Boards would of course have to 
resource this and pay the postage or try to ensure hand delivery.  
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We also note that the notification period is to be increased from 21 to 42 days 
which will delay applications being put to Board meetings for a decision to be 
made. 

This may again prove unduly burdensome for businesses in the process of 
applying for premises licences, particularly where a provisional premises 
licence application would have to be deferred until a Board meeting after the 
42 day period. 

We also question why there should be an increase to 42 days given that 
planning applications only require 21 days for representations to be submitted 
and, in our view, Community Councils appear to engage themselves more 
readily in the planning application process than in the licensing process. 

Section 6: Ban on alcohol advertising near schools etc.    

We note that this provision makes it an offence knowingly to cause or permit 
the display of an alcohol advertisement in a prohibited place within a restricted 
area subject to the exceptions at section 7. 

We also note that this provision will apply not only to licensed premises but to 
the public in general and accordingly question how such a provision could be 
meaningfully enforced and what publicity would be given to a new offence of 
this nature.  In particular, we question how the restricted area’s 200 metres 
boundaries are to be determined and how, in the event of a new school, 
nursery, crèche or children’s play area being opened, existing businesses in 
the restricted area are to be notified. 

This provision would also appear to prevent the display of alcohol 
advertisements at large scale events such as pop/rock concerts being held in 
public parks which also contain children’s play areas. 

In terms of section 6 (3) of the Bill, “advertisement” means any word, letter, 
image, mark, light, model, placard, board, notice, screen, awning, blind, flag, 
device, representation container or package in the nature of, and employed 
wholly or partly for the purpose of, advertisement or promotion and “alcohol 
advertisement” means an advertisement promoting alcohol. 

Given this wide definition it would appear in our view that an offence would be 
committed e.g. where a poster referring to a sporting event sponsored by a 
drinks company was displayed within the window of a private dwellinghouse in 
a restricted area or if a parent or guardian wears a football or rugby jersey 
with an alcohol sponsor when collecting children from school. 

This provision accordingly runs the risk of not just affecting persons with an 
interest in advertising but also, unknowingly, members of the public. 

We also note that, curiously, this provision would criminalise behaviour that 
would not be a criminal offence on licensed premises which would potentially 
be subject to a premises licence review, not a report to the procurator fiscal.   
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We also highlight a lack of consistency given the definition of ‘alcohol 
advertisement’ appears to differ from the existing definition of ‘drinks 
promotion’ contained in Paragraph 13 of Schedule 3 to the 2005 Act. 

Section 8: Advertising within licensed premises.  

This provision would only apply where off-sales premises form part of larger 
retail premises. This provision appears to assume that the whole of the 
premises is not licensed. 

We note that most supermarkets have a red line boundary for their premises 
that encompasses the whole public parts of the premises, albeit the alcohol 
display areas are much smaller, but the licensed premises are effectively the 
whole of the supermarket. 

This provision would therefore appear not to apply to most supermarkets. 

In any event we note that the provisions contained at Section 8 are already 
covered by paragraph 13 of Schedule 3 to the 2005 Act as amended in that 
drinks promotions are limited to taking place within a single accessible or 
inaccessible alcohol area or a tasting room. 

 

Section 9: Advertising at sporting and cultural events. 

We question the enforceability of this offence given that the provision will 
apply to sports and cultural events, many of which are of course run by 
volunteers who would not be aware of this new offence. 

We also question the meaning of “intended audience” at section 9 (1) (b) of 
the Bill. Could this include television audiences etc.? 

This proposal also has the potential to negatively impact upon the opportunity 
for sports clubs and theatre groups both amateur and professional to obtain 
sponsorship from the alcohol trade and accordingly lose an element of funding 
which they may rely upon to operate. 

We accordingly question the enforceability of this proposed offence. 

Section 15: Drinking banning orders         

We question the requirement for this provision at section 15 of the Bill given 
that Exclusion Orders can already be imposed by the court in terms of section 
94 of the Licensing (Scotland) Act 2005 where a person convicted of a violent 
offence on or in the immediate vicinity of any licensed premises can be 
prohibited from entering the licensed premises concerned or such other 
licensed premises as the court may specify in the order except with the 
appropriate consent. 

More generally, the Sheriff can, on the application of a relevant authority, 
make an Anti-Social Behaviour Order (ASBO) in respect of a person who is at 



Renfrewshire Licensing Board  HS/S4/15/28/4 

16 

least 12 years of age, all in terms of section 4 of the Anti- Social Behaviour 
etc. (Scotland) Act 2004. 

From a practical point of view, we question how such drinking banning orders 
will be enforced and how premises licence holders are to know who has had a 
drinking banning order imposed. We note specifically that while banning 
orders from senior football grounds are at present available in terms of the 
Police, Public Order and Criminal Justice (Scotland) Act 2006, there are only 
42 senior football grounds in Scotland compared with thousands of licensed 
premises. 

We call into question the resources of the police and public authorities to 
apply for, obtain and monitor these orders. 

We also note that, in terms of Section 15(3) of the bill, a drinking banning 
order will only apply where there is a premise licence authorising the sale of 
alcohol for consumption on the premises.  In contrast, we refer to Section 1 of 
the Violent Crime Reduction Act 2006 applicable in England and Wales 
whereby a drinking banning order can be made by the Court prohibiting the 
subject from entering premises in respect of which there is a premises licence 
authorising the sale of alcohol by retail. 

With further reference to Section 94 of the 2005 Act, it is our understanding 
that this section is rarely invoked. 

Also, in more general terms it is also our understanding that the offence 
provisions at Part 8 of 2005 Act are rarely invoked and we accordingly 
suggest that these provisions and a greater use of Exclusion Orders may 
obviate the need for this new provision. 

Section16: Duration of Drinking Banning Orders      

We again note the requirement for resources required to set up the approved 
course which can be provided for in terms of section 16 (3) of the Bill. 

Section 31: Offences Involving Alcohol: Notification of Offender’s GP 

We refer to our consultation response where we stated that GPs would no 
doubt already be aware of a patient’s state of health as a result of misuse of 
alcohol and question the requirement for this provision. 

We also question whether such a provision is a necessary public interference 
with an individual’s right to privacy and accordingly whether it is of any public 
benefit.  In any event, the GP is under no obligation whatsoever to do 
anything with the information contained within Section 31(3) of the Bill. 

We further note that this proposal was also contained in the consultation and 
did not receive much support. 

Question 3: How will the particular provisions in the bill fit with your 
work, or the work of your organisation? 
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Not applicable. 

Question 4: Will the Bill have financial or resource implications for you 
or your organisation? 

No. 

Question 5: Do you have any other comments for suggestions relevant 
to the Bill? 

No. 

The Law Society of Scotland 
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Central Aberdeenshire Licensing Board 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 

1. Do you support the Bill as a whole? 

Central Aberdeenshire Licensing Board does not support this Bill as a whole 
and has reservations as the Bill stands in its current form 

2. Do you support particular provisions in the Bill?  

The Central Aberdeenshire Licensing Board supports the provision on 
extending the ban on discounted multi-packs of alcohol (Section 1).  

The Board, in general, supports the proposed new mandatory condition  
regarding alcoholic drinks containing caffeine (Section 2). 

The Board supports removing the power of Licensing Boards to restrict off- 
sales to customers aged between 18 and 21, in light of current equalities 
legislation (Section 3) 

The Board, in general, supports the provision regarding the introduction of 
container marking schemes for off sales premises (Section 4). The Board is 
aware of a similar scheme which worked well a number of years ago in their 
Ellon and District area. The Board agrees with the policy behind such a 
scheme to identify whether retailers are selling alcohol to people who should 
not have it and that if an underage person is found with a marked bottle, the 
idea is that this could be used against the retailer whose mark is on the bottle 
of evidence. The Board however acknowledges that there will be real 
difficulties with this provision in relation to practicalities and evidential links. 
Please see the Boards comments in relation to question 3 below. 

The Board supports the provision substituting the 21 day consultation period 
for a 42 day consultation period (Section 5). The Board acknowledges that 
there may be some delay to licence holders in obtaining their licence due to 
the longer consultation period, however the Board feels that the longer 
consultation period may be of benefit to statutory consultees such as 
Community Councils who do not always have a Community Council meeting 
within the 21 days period to discuss any new applications. The Board also 
feels the longer consultation period may benefit any neighbours or members 
of the public who may be on holiday during the 21 day period, as the longer 
timescale will give a longer period of notice for the new application. 

The Board in general supports the restrictions on advertising of alcohol near 
schools, within licensed premises and at sporting and cultural events 
(Sections 6-9). 

The Board are supportive of the proposals regarding Drinking Banning Orders 
(sections15-29). The Board feel that these could be very useful and would 
assist with public safety in licensed premises.  
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The Board feels notification to a GP where a court has convicted an individual 
aged 16 or over of an offence would be useful because there would be early 
intervention and a GP could be alerted to any outlying health issue (Section 
31). 

3. Do you have concerns about particular provisions in the Bill? 

Central Aberdeenshire Licensing Board has concerns regarding the provision 
on local consultation and the amendment of the notification distance (Section 
5). The Board feels that increasing the radius from a 4 metre to 50 metre 
radius is too onerous. The Board has concerns regarding the increased 
workload and staff time that could be involved if notification had to be made to 
all neighbours within 50 metres. The Board is concerned that in populated 
town areas, the consultation notification could extend to hundreds of 
premises. The licensing staff may have to spend large amounts of their time 
identifying all of the ‘neighbouring premises’ and then would have to send out 
increased volumes of letters.  

Although, as stated above in question 2 above, the Board supports the 
principle of a container marking scheme (Section 4), the Board feels that in 
reality this would be unworkable and it would be impractical to mark each 
individual container, which may be sold. The Board feels the marking scheme 
would have serious implications both financial and resource wise. The Board 
feels it would be extremely difficult for a large supermarket to have to mark 
every single bottle or can and queries how individual bottles within a multi 
pack could be marked. 

4. How will the particular provisions in the Bill fit with your work, or 
the work of your organisation? 

Central Aberdeenshire Licensing Board deals with all new premises licensing 
applications, major variations, personal licences and occasional licenses for 
the Central Aberdeenshire area. All the proposed provisions may have some 
impact or effect on the work of the Board. The proposed provisions which 
would have the greatest effect on the work of the Board would be the local 
consultation notification (Section 5) and the Container marking scheme 
(Section 4) for the reasons stated within this response.  

5. Will the Bill have financial or source implications for you or your 
organisation? 

The Board feels that the Container marking scheme (Section 4) could have 
significant implications to the Board and noted that financial and other 
implications on Licensing Boards are likely to include:  

 Purchasing and distributing the equipment required to implement the 
container marking requirement (such as stickers or UV pens);  

 Liaising with the police on written requests by the police to vary 
licence conditions (before and after issue);  
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 Liaising with police on revoking container marking conditions.  

The Board also feels that the proposed amendment to the local consultation 
neighbour notification distance (Section 5) would have a significant financial 
impact on the Board. The time that administrative staff spend on processing 
applications would be significantly increased and  the Board notes the 
potential cost quoted of £180,000 per annum. 

The Board notes drinking banning orders could have a cost of around £60,000 
per annum to Local Authorities.  

The Board notes that alcohol awareness training could have cost of £87,000 
for a roll out and as much as £570,000 annually on health board, local 
authorities and police.  

The Board also acknowledges that there will be some, as yet unknown costs 
to Local Authorities on Sections 1, 2, and 6-13 of the Act.  

6. Do you have any other comments or suggestions relevant to the 
Bill? 

The Board feels that the advertising provisions should be extended and 
provision should be made to restrict targeted email advertising from large 
national retailers promoting cheap offers of alcohol, often in the lead up to 
sporting events.  

The Board suggest that CCTV cameras on premises should be a mandatory 
condition for off sales premises. The Board feels that this would assist with the 
proposed provisions on container marking schemes and the Board feels that if 
the cameras were fixated at the point of sale, then this could provide 
corroboration and an evidential link to the container marking scheme.  

The Board feels that making Pub Watch schemes a mandatory requirement to 
join, could be useful if the provisions regarding Drinking Banning orders were 
implemented and these schemes would work well together.   

Central Aberdeenshire Licensing Board
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Renfrewshire Licensing Board 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 

Q1 Do you support the Bill as a whole? 

A1 Renfrewshire Licensing Board welcomes initiatives proposed at a 
national level to address alcohol-related harms. The Board would, 
however, wish to comment specifically on particular provisions in the 
Bill which relate to the administration of the Board’s licensing functions: 

(a) The Board welcomes the new provisions on multi-packs. While the 
Board appreciates that the mandatory conditions of premises licences 
are now complex, it is of the view that existing provisions can be easily 
circumvented by not stocking an individual container of a particular 
product. 

(b) While the Board understands the concerns in the Policy Memorandum 
over age restrictions in respect of off-sales, which cannot presently be 
introduced as a matter of policy, the Board is not persuaded that the 
case has been made to prevent such a restriction being applied in 
relation to particular premises where issues have already been 
identified. This could include circumstances where a premises has a 
history of failing to properly implement age verification policies and 
being involved in underage or agency sales, where the Board feels that 
revocation or suspension of a licence is not necessary or appropriate. 
Renfrewshire Licensing Board has not, to date, required to impose 
such a restriction, but would welcome the flexibility as a local licensing 
authority to do so should the circumstances merit it. 

(c) The Board considers that a power to impose a bottle marking 
requirement would assist the police to gather evidence in relation to 
poor practices in licensed premises, which would in turn assist the 
Board in considering applications for review of licences where relevant 
issues are identified. The Board agrees that, to make the bottle 
marking scheme effective, it is important that the Board is given the 
power to impose the requirement as a condition. The proposal that this 
should occur only where a request is made by the police appears a 
proportionate approach. 

(d) The Board recognises the desirability of improving community 
involvement in the licensing process. In terms of the Bill, notifications 
would be given over an enlarged radius where “the Board reasonably 
believes that any community council within whose area the premises 
are situated is inactive”. In practice, it is likely that this power would be 
delegated to officers, although situations may arise where the position 
is not clear cut. The extended consultation period of 42 days would, in 
the Board’s view, assist consultees (and community councils in 
particular) to respond more effectively to applications, although this 
may lead to applicants having to wait longer for their applications to be 
determined. 
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(e) While the Board accepts that the advertising of alcohol in the vicinity of 
schools and premises used primarily for the care of children, and at 
sporting and cultural events mainly attended by children, should be 
controlled, the Board have some concerns as to the potential scope of 
these provisions, which may cover advertising appearing within a 200 
metre “vicinity” of a prohibited place on a fleeting basis. The terms of 
the provisions, and the Policy Memorandum, state that, in the specific 
case of cultural or sporting events, any alcohol branding on an 
individual’s clothing would be covered by the section. The Board would 
wish careful consideration to be given to these provisions prior to the 
potential criminalising of individual citizens for what may be low-level 
contraventions of the proposed section. 

Q2 Do you support particular provisions in the Bill? 

A2 Reference is made to the detailed comments at Answer 1. The Board 
welcomes the provisions detailed at Answers 1(a) and (c) above and, 
subject to the concerns detailed above, supports the general principle 
of the provisions at Answers 1(d) and (e) 

Q3 Do you have concerns about particular provisions in the Bill? 

A3 Reference is made to the terms of Answers 1(b), (d) and (e). 

Q4 How will the particular provisions in the Bill fit with your work, or 
the work of your organisation? 

A4 The provisions of Part 1, Chapter 1 (Alcohol Licensing) will impact 
directly on the work of Renfrewshire Licensing Board. 

Q5 Will the Bill have financial or resource implications for you or your 
organisation? 

A5 The provisions around multi-pack pricing and alcoholic drinks 
containing caffeine will require advisory and compliance work through 
the Licensing Standards Officers. The potential to impose requirements 
of container marking could result in additional hearings before the 
Licensing Board, ultimately additional review hearings, which would 
have to be accommodated with the Board’s resources and within the 
available meetings of the Licensing Board. 

Q6 Do you have any other comments or suggestions relevant to the 
Bill? 

A6 No. 

Renfrewshire Licensing Board 
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HEALTH AND SPORT COMMITTEE 

28TH MEETING, 2015 (SESSION 4), TUESDAY 27 OCTOBER 
2015 

ALCOHOL AND THE CRIMINAL JUSTICE SYSTEM  

Purpose 

The purpose of this paper is to provide the Committee with background 
information about how the criminal justice system currently deals with alcohol-
related offending. The Committee was particularly interested in existing 
powers which could result in someone being barred from licensed premises.  

Licensing (Scotland) Act 2005 

The Licensing (Scotland) Act 2005 creates a number of specific alcohol-related 
offences. These include: disorderly conduct while drunk in licensed premises; 
refusing to leave licensed premises; and entering licensed premises when drunk.  

In particular, section 94 of the 2005 Act creates “exclusion orders”. These can be 
used where someone is convicted of a violent offence in or in the immediate vicinity 
of licensed premises.  

A court may, as part of the offender’s sentence, exclude them from the licensed 
premises concerned, as well as other specified licensed premises in the area. The 
holder of the premises licence (ie. the licencee) may also apply to the court for an 
exclusion order within six weeks of conviction.  

An exclusion order can last between three months and two years. Breach is a 
criminal offence, which may be punishable by a prison term of up to one month, a 
fine or both.  

Antisocial Behaviour etc. (Scotland) Act 2004 

The Antisocial Behaviour etc. (Scotland) Act 2004 created antisocial behaviour 
orders (ASBOs). They can be imposed by the criminal courts on conviction or applied 
for through the civil courts by local authorities and registered social landlords.  

The courts can impose an ASBO where: 

 the subject has engaged in antisocial behaviour, and 

 the order is necessary to protect people from further antisocial behaviour by 
the subject.  
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Antisocial behaviour is defined in the 2004 Act (section 143). A person engages in 
antisocial behaviour if they: 

 act in a manner that causes or is likely to cause alarm or distress, or 

 pursue a course of conduct what causes or is likely to cause alarm or 
distress. 

to at least one person who is not in the same household as them.  

An ASBO can impose any prohibitions necessary for protecting others from further 
antisocial behaviour by the person concerned. This is very wide, and could include 
banning someone from entering a particular licensed premises or a number of such 
premises.  

Breach of an ASBO is a criminal offence. It is punishable with an unlimited fine or a 
prison sentence of up to five years.  

Other offences 

The Civic Government (Scotland) Act 1982 creates several criminal offences in 
relation to public drunkenness.  

In addition, the common law offence of breach of the peace is often used to 
prosecute alcohol-related offences. To commit a breach of the peace, a person must 
engage in conduct which would be alarming and disturbing to any reasonable 
person.  

Pubwatch scheme 

Pubwatch is a voluntary, loosely co-ordinated, local scheme similar to 
Neighbourhood Watch. It involves local premises licence holders (ie. licencees) 
working together to address local concerns, including safety.  

One method commonly used by Pubwatch schemes is the joint ban. This means that 
if someone is banned from one Pubwatch pub for violent or antisocial behaviour, they 
will also be banned from other participating pubs in the local area.  

It should be noted that Pubwatch is a voluntary scheme. There are no legal powers 
or criminal sanctions related to a ban. Any ban is based on the right of a premises 
manager to exclude dangerous people from their premises.  

Further information, including the details of those local schemes which have 
registered, is available from the National Pubwatch website.  

Rehabilitation 

Community Payback Orders are a form of sentencing which requires the offender to 
make some sort of payback to society, usually in the form of unpaid work. A 
Community Payback Order can include additional requirements, such as an “alcohol 
treatment requirement”. 

Alcohol treatment requirements are designed to provide access to specialist 
treatment services for alcoholics. Importantly, they can only be used where an 
offender is dependent on alcohol (ie. an alcoholic) and where there are services 
available for the offender to attend.  

http://www.nationalpubwatch.org.uk/index.php
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HEALTH AND SPORT COMMITTEE 

28TH MEETING, 2015 (SESSION 4), TUESDAY 27 OCTOBER 
2015 

CURRENT SELF-REGULATORY REGIMES FOR ALCOHOL 
ADVERTISING AND SPONSORSHIP  

 

Purpose 

The purpose of this paper is to provide the Committee with more information 
about how alcohol advertising and sponsorship is currently regulated. It will 
also look at what is reserved and what is devolved in terms of advertising.  

The Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 
proposes restrictions on alcohol advertising and sponsorship. The member in 
charge argues that the Bill’s restrictions would complement the existing 
regulatory regime.  

Advertising and sponsorship 

The Alcohol Bill 

Sections 6 to 9 of the Alcohol Bill propose restrictions on alcohol advertising 
and sponsorship. Broadly, the Bill would:  

 ban “fixed” advertising (such as billboards or window displays) within 
200m of schools, nurseries and children’s play parks,  

 limit alcohol advertising to the off-sales areas in shops, and 

 ban alcohol advertising at sporting and cultural events where the 
majority of participants are under 18 or the intended audience consists 
principally of those under 18.  

Breach of the restrictions would constitute a criminal offence. However, the 
Policy Memorandum (paragraph 76) suggests that enforcement should 
usually be via a fixed penalty fine. 
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The Advertising Standards Authority 

Print, internet and broadcasting advertising in the UK is regulated by the 
Advertising Standards Authority (ASA). Broadcasting advertising is regulated 
in conjunction with Ofcom.  

The ASA enforces Codes of Advertising Practice written by committees of 
major industry bodies. The system is a self-regulatory one. 

The ASA Council is the body which makes decisions on whether particular 
advertisements infringe the codes. It has lay members and members with 
advertising industry experience. 

The ASA notes that it rarely has to resort to sanctions to enforce its decisions. 
Its sanctions are based on the withdrawal of services by industry bodies. For 
example, alerts can be issued requiring print media not to accept any adverts 
from particular businesses. The ASA also works with online search engines to 
remove online ads.  

The UK Code of Non-broadcast Advertising, Sales Promotion and Direct 
Marketing has a specific section dealing with alcohol promotions. It makes 
clear that marketing communications should not link alcohol with social, 
professional or sexual success. They must not suggest that alcohol is 
indispensable or should take priority in life. Neither should they encourage 
anti-social behaviour or irresponsible drinking.  

Paragraphs 18.14 to 18.16 deal specifically with children and young people. 
They state:  

“18.14 Marketing communications must not be likely to appeal 
particularly to people under 18, especially by reflecting or being 
associated with youth culture. They should not feature or portray 
real or fictitious characters who are likely to appeal particularly to 
people under 18 in a way that might encourage the young to 
drink. People shown drinking or playing a significant role (see 
rule 18.16) should not be shown behaving in an adolescent or 
juvenile manner 

“18.15 Marketing communications must not be directed at people under 
18 through the selection of media or the context in which they 
appear. No medium should be used to advertise alcoholic drinks 
if more than 25% of its audience is under 18 years of age. 

“18.16 People shown drinking or playing a significant role must neither 
be nor seem to be under 25. People under 25 may be shown in 
marketing communications, for example, in the context of family 
celebrations, but must be obviously not drinking.” 

Department for Health  

Under the previous Coalition Government, the UK Department for Health 
spearheaded the Public Health Responsibility Deal. This encouraged 
businesses to pledge to support various public health initiatives, including 

https://www.cap.org.uk/Advertising-Codes/Non-Broadcast.aspx
https://www.cap.org.uk/Advertising-Codes/Non-Broadcast.aspx
https://responsibilitydeal.dh.gov.uk/pledges/
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responsible alcohol consumption, reducing calories and salt in food and 
promoting physical activity.  

There are a number of alcohol-related objectives. Particularly relevant to the 
Alcohol Bill is the pledge not to put advertisements for alcohol on outdoor 
poster sites within 100 metres of schools.  

A wide range of drinks producers and retailers have signed up to this pledge. 
Although the initiative is English, many of those involved have a UK-wide 
presence and have applied the measures in Scotland too.  

The Portman Group 

The Portman Group is an association of major alcohol producers. It 
introduced a Code of Practice on Alcohol Sponsorship in 2014. This is also a 
self-regulatory regime.  

The Sponsorship Code applies to all businesses owning or representing 
alcohol brands or products which conclude sponsorship agreements in the 
UK.  

Decisions about whether arrangements breach the Code are made by an 
independent panel. Panel members are recruited through an open recruitment 
process. People who are employed by any of the Portman Group of 
companies cannot be appointed as panel members.  

There are sanctions where a business concerned is not prepared to remedy a 
breach of the Code. Other code signatories, which include music and sporting 
organisations, can be informed. The intention appears to be to encourage 
other organisations to withhold services. However, the Portman Group’s 
website gives no examples of situations where sponsorship deals have been 
challenged or decisions enforced.  

The Code contains similar prohibitions to the advertising code on associations 
with dangerous or irresponsible behaviour or sexual success. In addition, 
sponsors must show a recognisable commitment to promoting responsible 
drinking and/or supporting diversionary activities.  

The main focus of the Code is in controlling the impact of alcohol sponsorship 
on those under the age of 18. The rules require the following: 

 Drinks companies must not sponsor individuals under the age of 18 – 
although it is possible to sponsor a team or group with members under 
the age of 18 so long as 75% are at least 18.  

 Drinks companies must not sponsor individuals, activities, events or 
groups with a particular appeal to – or primarily aimed at – under-18s. 

 Drinks companies must not place their logo on merchandise which has 
a particular appeal to, or is primarily intended for, under-18s. 

http://www.portmangroup.org.uk/docs/default-source/recruitment-jds/sponsorship-code-booklet.pdf?sfvrsn=0
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 Drinks companies must take reasonable steps to ensure they do not 
sponsor activities where less than 75% of participants or audience 
members are 18 or over. It is possible to sponsor particular areas, such 
as the bar, where three-quarters of attendees are likely to be aged 18 
or over. 

The Portman Group also produces a Code of Practice on the Naming, Packaging 
and Promotion of Alcohol Drinks (2015). This covers the promotional activities 
of alcohol producers which are not dealt with by the ASA, such as labelling 
and merchandising.  

Decisions about whether products breach the Code are made by an 
independent panel. Retailers can be requested not to stock a product if a 
producer is not prepared to work with the panel to remedy a breach. 

Analysis 

Advertising 

The Alcohol Bill aims to restrict the location of alcohol advertisements to 
protect children. The ASA Code controls the content of alcohol adverts. Thus, 
the regimes could be considered to be complementary. 

The UK Department of Health Public Health Responsibility Deal asks 
advertisers not to put up posters (eg. billboard and bus shelter ads) 
advertising alcohol within 100m of schools. This initiative is voluntary, but has 
been signed up to by a wide range of industry players.  

The ban in the Alcohol Bill covers a wider area. In addition, it covers nurseries 
and children’s play areas as well as schools. Finally, it covers all “fixed” 
advertising. This would include a wider range of promotions, including alcohol 
displayed in shop windows.  

Sponsorship 

The Alcohol Bill would impose restrictions at events where the target audience 
is “principally” under the age of 18. This is not further defined, but would 
presumably require as a minimum that more than half the audience members 
were under 18.  

The Portman Group’s Sponsorship Code goes further, preventing sponsorship 
where even 26% of the audience is under 18. The Sponsorship Code also 
contains restrictions on sponsoring activities with a particular appeal to under-
18s. It would therefore be argued to go further than the Alcohol Bill.  

However, the Alcohol Bill bans all alcohol advertisements at those events. 
The Sponsorship Code only bans alcohol sponsorship. It is difficult to know 
whether this will make a difference in practice.  

http://www.portmangroup.org.uk/codes/alcohol-marketing/code-of-practice/code-of-practice
http://www.portmangroup.org.uk/codes/alcohol-marketing/code-of-practice/code-of-practice
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Advertising and devolved competency  
Section 29 of the Scotland Act 1998 sets out what is required of legislation to 
be within the competence of the Scottish Parliament. A provision would be 
outwith legislative competence in the following circumstances: 

 It changes the law of a country other than Scotland, or confers or 
removes functions exercisable otherwise than in relation to Scotland. 

 It relates to reserved matters. 

 It is in breach of the restrictions in Schedule 4 of the Scotland Act 1998 
(these cover, for example, specific legislative provisions which cannot 
be altered by the Scottish Parliament). 

 It is incompatible with any of the rights in the European Convention on 
Human Rights or with EU law. 

 It would remove the Lord Advocate from his position as head of the 
systems of criminal prosecution and investigation of deaths in 
Scotland. 

Reserved matters are defined in Schedule 5 of the Scotland Act 1998. This 
lists the areas of competence reserved to the Westminster Parliament. If 
something is not specifically reserved, then (subject to the other requirements 
of the 1998 Act) it is within the devolved competence of the Scottish 
Parliament.  

Head C7 of Schedule 5 to the 1998 Act reserves consumer protection to 
Westminster. This includes “misleading and comparative advertising” (except 
in relation to tobacco and food). Broadly speaking, therefore, the control of 
advertising is not reserved to Westminster, unless it relates to misleading or 
comparative advertising.  

However, there are a number of other factors to consider: 

 Regulation of the sale and supply of goods is reserved to Westminster. 
Thus, advertising restrictions which could be argued to interfere with 
the sale contract may be challenged. 

 Free trade is a principle of the European Union. Creating barriers to the 
free movement of goods and services may be contrary to EU law. It is 
beyond the legislative competence of the Scottish Parliament to 
legislate in breach of EU law.  

 Certain legislation relating to broadcasting, and the BBC, are reserved 
to Westminster (under Head K1 of Schedule 5 to the 1998 Act). 
Broadly, the Scottish Parliament cannot regulate broadcasting content 
(including where advertising is controlled by the Broadcasting Acts 
1990 and 1996). 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=6&crumb-action=replace&docguid=I2C7F0750E45011DA8D70A0E70A78ED65
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 The licensing of venues to show films, as well as film classification, is 
reserved (under Head B5 of Schedule 5 to the 1998 Act). The definition 
of film for this purpose extends to any exhibition of certain types of 
moving pictures. This can include adverts. Thus proposals covering 
film advertising would be open to challenge.  

 The regulation of internet services is reserved (by Head C10 of Schedule 5 to 
the 1998 Act). Therefore, proposals which covered internet advertising would 
be open to challenge.   

In summary, the Scottish Parliament’s legislative competence extends to the control 
of advertising in general terms. However, a number of the mediums by which adverts 
can be delivered are reserved. Advertising which extends cross-border is generally 
reserved. This restricts the Scottish Parliament’s competence in this area.  
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ALCOHOL (LICENSING, PUBLIC HEALTH AND CRIMINAL 
JUSTICE) (SCOTLAND) BILL – RESULTS OF PUBLIC SURVEY 

 

Purpose 

The purpose of this paper is to describe the results of a public survey of views 
on the Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill. 
The Committee agreed to undertake a short, internet-based survey to gather 
views on the main provisions of the Bill at its meeting on 1 September 2015. 

The survey 

The survey was promoted via a news release and on social media. Survey 
participants were self-selecting. The results cannot therefore be 
considered to be representative of the population generally, or of 
specific groups. 

The survey ran from 7 to 28 September 2015. Participants were invited to 
read statements about the Bill’s provisions and indicate their views on a scale 
between strongly agree and strongly disagree. They also had the opportunity 
to provide some demographic information about themselves and to make any 
general comments.  

A total of 543 responses were gathered. The results are described below. 

Demographic information 

Participants provided the following demographic information. 
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Postcode area  

  
Response 
Percent 

Response 
Total 

1 AB postcode area   
 

8.80% 47 

2 DD postcode area   
 

7.49% 40 

3 DG postcode area   
 

4.87% 26 

4 EH postcode area   
 

24.16% 129 

5 FK postcode area   
 

5.43% 29 

6 G postcode area   
 

18.35% 98 

7 HS postcode area   
 

0.56% 3 

8 IV postcode area   
 

2.43% 13 

9 KA postcode area   
 

4.49% 24 

10 KW postcode area   
 

0.56% 3 

11 KY postcode area   
 

4.68% 25 

12 ML postcode area   
 

3.18% 17 

13 PA postcode area   
 

5.81% 31 

14 PH postcode area   
 

2.25% 12 

15 TD postcode area   
 

1.87% 10 

16 ZE postcode area   
 

0.37% 2 

17 Rest of the United Kingdom   
 

4.12% 22 

18 Outwith the United Kingdom   
 

0.56% 3 

  
answered 534 

skipped 9 

 

Gender  

  
Response 
Percent 

Response 
Total 

1 Male   
 

44.23% 234 

2 Female   
 

55.77% 295 

  
answered 529 

skipped 14 
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Age  

  
Response 
Percent 

Response 
Total 

1 12-17   
 

7.66% 41 

2 18-24   
 

2.80% 15 

3 25-34   
 

11.59% 62 

4 35-49   
 

34.02% 182 

5 50-64   
 

37.20% 199 

6 65+   
 

6.73% 36 

  
answered 535 

skipped 8 

 

Views 

There was majority support for eight of the Bill’s ten proposals. The 
exceptions where proposals to prevent licensing boards requiring a higher 
age limit than 18 for off-sales and on notification of an offender’s GP. The 
proposals with the strongest support were the ban on advertising near venues 
used by children and the ban on sponsorship of events targeted at children. 

The table below indicates the combined levels of support (ie. those who 
agreed and those who strongly agreed) for each of the Bill’s main provisions.  

Measure Level of 
support 

Banning alcohol sponsorship of events targeted at children 83% 

Banning alcohol advertising near places used by children 78% 

Drinking banning orders 75% 

Container marking in off-sales 72% 

Alcohol awareness training as an alternative to a fixed penalty 
fine 

71% 

Banning alcoholic drinks containing high levels of caffeine 66% 

Minimum pricing for packages containing more than one alcohol 
product. 

60% 

Community involvement in licensing decisions 58% 

Notification of an offender’s GP 43% 

Preventing age discrimination in off-sales 33% 
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1. The Bill would ban the sale of larger multipacks of alcoholic drinks at 
a price lower than the average price per can or bottle of any smaller 
multipacks also for sale in that shop. So, for example, a shop which 
sold packs of four beers would not be able to sell a twelve pack for less 
per can than the four pack.  

  
Response 
Percent 

Response 
Total 

1 Strongly Agree   
 

36.83% 200 

2 Agree   
 

22.65% 123 

3 
Neither agree or 
disagree 

  
 

10.31% 56 

4 Disagree   
 

17.68% 96 

5 Strongly disagree   
 

12.52% 68 

  
answered 543 

skipped 0 

 
 

2. The Bill would ban the sale of ready-mixed alcoholic drinks with high 
levels of caffeine.  

  
Response 
Percent 

Response 
Total 

1 Strongly agree   
 

42.36% 230 

2 Agree   
 

23.57% 128 

3 
Neither agree nor 
disagree 

  
 

14.92% 81 

4 Disagree   
 

10.13% 55 

5 Strongly disagree   
 

9.02% 49 

  
answered 543 

skipped 0 
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3. The Bill would prevent licensing boards from imposing age-related 
conditions (beyond the standard restriction banning sales to under-18s) 
on particular off-licences - for example, under the Bill a licensing board 
could not impose a condition requiring an off-licence to sell only to 
those over 21.  

  
Response 
Percent 

Response 
Total 

1 Strongly agree   
 

12.52% 68 

2 Agree   
 

19.89% 108 

3 
Neither agree nor 
disagree 

  
 

25.97% 141 

4 Disagree   
 

24.13% 131 

5 Strongly disagree   
 

17.50% 95 

  
answered 543 

skipped 0 

 
 

4. The Bill would allow licensing boards, if asked by the police, to make 
shops mark alcohol containers in order to identify where underage 
drinkers get their alcohol.  

  
Response 
Percent 

Response 
Total 

1 Strongly Agree   
 

35.73% 194 

2 Agree   
 

36.28% 197 

3 
Neither agree nor 
disagree 

  
 

8.47% 46 

4 Disagree   
 

9.94% 54 

5 Strongly disagree   
 

9.58% 52 

  
answered 543 

skipped 0 
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5. The Bill would double the length of time people have to comment on 
an application for a licence to sell alcohol and, in some cases, would 
require people in a larger area to be consulted.  

  
Response 
Percent 

Response 
Total 

1 Strongly Agree   
 

25.78% 140 

2 Agree   
 

32.41% 176 

3 
Neither agree nor 
disagree 

  
 

24.13% 131 

4 Disagree   
 

11.05% 60 

5 Strongly disagree   
 

6.63% 36 

  
answered 543 

skipped 0 

 

6. The Bill would ban most forms of alcohol advertising within 200 
metres of schools, nurseries and children's play parks.  

  
Response 
Percent 

Response 
Total 

1 Strongly Agree   
 

51.93% 282 

2 Agree   
 

25.60% 139 

3 
Neither agree nor 
disagree 

  
 

9.02% 49 

4 Disagree   
 

6.63% 36 

5 Strongly disagree   
 

6.81% 37 

  
answered 543 

skipped 0 
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7. The Bill would ban alcohol advertising at sports or cultural events 
targeted mainly at under-18s.  

  
Response 
Percent 

Response 
Total 

1 Strongly Agree   
 

58.75% 319 

2 Agree   
 

23.94% 130 

3 
Neither agree nor 
disagree 

  
 

7.55% 41 

4 Disagree   
 

4.97% 27 

5 Strongly disagree   
 

4.79% 26 

  
answered 543 

skipped 0 

 

8. The Bill would make it possible for the courts to ban someone from 
pubs and other premises for up to two years if they engage in criminal 
or disorderly behaviour when drunk.  

  
Response 
Percent 

Response 
Total 

1 Strongly Agree   
 

44.20% 240 

2 Agree   
 

30.76% 167 

3 
Neither agree nor 
disagree 

  
 

11.42% 62 

4 Disagree   
 

9.58% 52 

5 Disagree strongly   
 

4.05% 22 

  
answered 543 

skipped 0 
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9. The Bill would allow the police to give someone who has committed 
an alcohol-related offence the option of attending an alcohol awareness 
course as an alternative to paying a fine.  

  
Response 
Percent 

Response 
Total 

1 Strongly Agree   
 

33.70% 183 

2 Agree   
 

37.02% 201 

3 
Neither agree nor 
disagree 

  
 

14.00% 76 

4 Disagree   
 

8.66% 47 

5 Strongly disagree   
 

6.63% 36 

  
answered 543 

skipped 0 

 

10. The Bill would require a court to notify an offender's GP if being 
drunk was a contributory factor in committing an offence.  

  
Response 
Percent 

Response 
Total 

1 Strongly Agree   
 

18.97% 103 

2 Agree   
 

23.76% 129 

3 
Neither agree nor 
disagree 

  
 

21.36% 116 

4 Disagree   
 

20.26% 110 

5 Strongly disagree   
 

15.65% 85 

  
answered 543 

skipped 0 

 

Comments 
Survey participants also had the opportunity to provide comments. 160 of 543 
respondents did so, although not all of these comments related to the Bill’s 
proposals.  

Participants’ comments were wide-ranging, with no particular trends 
emerging. The proposal on notification of offenders’ GPs received the highest 
number of comments, with most questioning or challenging this measure. It is 
clear that many of those commenting were GPs themselves. 

Comments also suggested that there was support for education on alcohol 
issues. There was also support for greater restrictions on advertising and 
sponsorship than those proposed in the Bill.  



9 

Some of the comments indicated that there was support for action in areas 
not covered by the Bill. These included: 

 restrictions on where and when alcohol is sold to reduce availability – 
for example, by selling it only in specialist off-licences which sold 
nothing else, 

 measures to make licensing boards more transparent about their 
decisions and more accessible to ordinary members of the public, and 

 taking steps to make drinking in pubs more attractive than buying from 
off-sales premises, because drinking in pubs was perceived as safer.   

 

 

Abigail Bremner 

SPICe Research 

22 October 2015 

 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 
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